BACKGROUND 


r • 


The relationship between the parties dates far prior to 
INSLAW, Inc. becoming a bankrupt, and certain uncontroverted 
aspects of that relationship are set forth as briefly as possible 
as necessary background for understanding how the case develops 
to its present posture. 

In 1973, William Hamilton and Dean Merill formed the 
Institute for Law and .Social Research, a non-profit corporation 
organized to develop computer software designed to automate the 
record-keeping and case monitoring activities of law enforcement 
offices. Under contract to the Law. Enforcement Assistance 
Administration (LEAA), INSLAW developed the Prosecutor's 
Management Information System ( "PROMIS" j . The parties do not 
dispute that this software which the bankruptcy court refers to 
as "old PROMIS" was developed with public grant money and was in 
the public domain. 

In 1980, the Institute learned that LEAA funding which was 
the Institute's primary and almost sole source of income would 
dry up. The Institute then took steps to form a for-profit 
corporation, INSLAW, Inc., which would continue to market and 
enhance PROMIS as well as develop new proprietary computer 
software products. When the Institute on Law and Social Policy 
transformed itself into INSLAW, the Justice Department had 
several outstanding contracts with Inslaw. ''The first contract., 
had been entered into in 1979 by the LEAA. This contract called 
for a three-year effort to maintain and upgrade PROMIS. However, 
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bv 1981, the LEAA ceased to exist and the Justice Department 
transferred the contract to its Bureau of Justice Statistics 
(BJS). But, BJS lacked the funding necessary to carry out the 
third and final year of the contract. Consequently, the 
Executive Office of the United States Attorneys (EOUSA) allocated 
approximately $ 500,000 to pay for the last year of the 
contract. In return for this funding, INSLAW agreed to make five 
specific enhancements to PROMIS. These enhancements later became 
known as the "BJS enhancements". 

The Institute also entered into a second contract with the 
Justice Department in 1979. In. this contract, the EOUSA paid for 
a pilot/feasibility study to determine whether PROMIS could be 
successfully installed in two large U.S. Attorneys' Offices in 
California and New Jersey. In addition,- the contract directed 
the Institute to develop a word processing version of PROMIS 
which would then be introduced into two smaller offices in 
Vermont and West Virginia. 

In late 1981, DOJ decided to go forward and implement the 
software used in the pilot project in the U.S. Attorneys' 

Offices, and on November 2, 1981 issued a Request for Proposals 
("RFP") seeking bids on a contract to "develop and implement" a 
litigation management system in 89 U.S. Attorneys’ Offices in the 
continental U.S. and U.S. Territories. More specifically, the 
contract sought proposals for (1) implementing the computerized 
"pilot version" of PROMIS as supplemented by the BJS enhancements 
in 20 "large" U.S. Attorneys' Offices; (2) creating and 
implementing a non-computer ized version of that software for word 
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processors in the- remaining U.S. Attorneys' Offices; and (3) 

providing necessary training, maintenance and support for three 
years . 

The RFP included a lengthy Statement of Work containing 60 
paragraphs, one of which (3. 2. 4. 2) stated: 


All systems enhancements, modifications, and 
• d ® v ®J°P mei ? t Performed pursuant to this contract 
shall be incorporated within the systems which have 
already been installed in the U.S. Attorneys' 

Offices, including systems installed pursuant to 
other . contracts in the District of Columbia, the 

N n? Je f sey ' the District of Vermont, 
the Southern District of California, and the 
Southern District of West Virginia. 

INSLAW responded to the RFP-on December 2, 1981, and In 

reference to the "enhancements" mentioned in the above paragraph 
it stated: 


SartVShi 11 '* ° f thi$ pr ° iect " but Dot as a 
part of this project — IMS LAW plans new 

IS5?Care e anl modifications to the basic PROMIS 

u!l AttorSe^! * ° rl,lnal Versi0n of PR0M “ ^r 

The parties negotiated for over two months, and finally 
entered into a contract on March 16, 1982. Prior to the executio, 
of the contract, and for a time thereafter, there were extensive 
discussions about what INSLAW claimed were privately funded 
enhancement, which were featured in promis. t„ oth er words, 

INSLAW claimed that at the time of entering into the contract 

th61r V6rS10n ° f PR0MIS was considerably more advanced than it was 
at the time of the pilot project, and that it claimed proprietary 

tights to those features which were developed with other than 
government funding. 
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In late May of 1982 James Rogers, an attorney representing 
Inslaw during a part of the negotiations, wrote to Stanley Morris, 
an Associate Deputy Attorney General, as follows: 


[Y]ou expressed concern about the software itself, 
PROMIS 82, which Inslaw proposes to license to 
users for a fee commencing inJune of 1982. We are 
prepared to make the following representations, 
which I think should alleviate the Department's 
concerns : 


PROMIS 82 is the sum of only three parts: 


(1) the "Original PROMIS," that is, the public 
domain software as of May 15, 1981 as memorialized 
in tapes delivered to the Bureau of Justice 
Statistics; 

(2) enhancements undertaken bv Inslaw at private 
expense after the cessation of LEAA funding; and 

(3) the so-called "Printed Inquiry" enhancement, 
which was created under contract to. the Bureau of 
Justice Statistics and delivered to the Department 
of Justice on May 17, 1982. 


On August 11, 1982, Morris responded: 


We agree that the original PROMIS, as defined in 
your letter of May 26, 1982, is in the public 
domain. We also agree that the "printed inquiry" 
enhancement is in the public domain. To the extent 
tnat any other enhancements to the system were 
privately funded by INSLAW and not specified to be 

t0 lu* Department of Justice under any 
contract or other arrangement, INSLAW may assert 
whatever proprietary rights it may have. 


Thus, it appeared that the parties had reached an 
understanding. But as a matter of fact, this was not so, and the 
relationship between them during implementation of this oontraot 
was characterised by what appears to have been unusual 


controversy. There was unending contention about payment under 
this contract and the rights of the respective parties. 

At the time that this contract was entered into, DOJ's 


ager overseeing it was C. Madison Brewer. From 
974 to April 1976 Brewer had been employed by INSLAW's 
,or as its general counsel. The nature and circumstances 
eparation 4rom that employment are somewhat in dispute, 
s clear that Brewer was not happy in his job when he left 
being urged to do so by Hamilton. 

LAW attributed its troubles to an acute bias on the part 
r, who according to it was intent on running the company 
usiness. INSLAW' lodged many complaints of bias and made 
requests of DOJ to investigate these complaints and give 
ief from what it perceived to be grossly unfair 
t. DOJ made no meaningful response to these complaints, 
AW's fortunes did not change. 

November 19, 1982, DOJ ' s technical representative formally 
d a copy of the PROMIS software that was then in use by 
Attorneys' Offices. According to the Justice Department 
est was motivated by concern over the financial viability 
W. It is without dispute that because the government had 
ined the minicomputer hardware for each office, INSLAW 
for the largest U.S. Attorneys' Offices to use PROMIS on 
haring basis. In other words, because INSLAW could not 
its software in the individual offices due to the 
nt's failure to procure computer equipment, the U.S. 
s' Offices were nonetheless allowed to connect-up through 
e lines to INSLAW's computer center and use the enhanced 
of PROMIS that INSLAW had been providing to its other non- 
Department customers. INSLAW took the position that the 


Justice Department* had no right to the enhanced software that the 
U.S. Attorneys' Offices had been using since this software had 
been provided to the Justice Department as a courtesy. DOJ 
countered that th^. contract obligated INSLAW to use public domain 
software for its implementation and that if proprietary 
enhancements had been added, it was up . to INSLAW to prove it. 

In an effort to respond to the Justice Department's alleged 
concern over its financial viability, INSLAW first offered to 
provide the Justice Department with enhanced PROMIS if the 
government would agree to limit its distribution to the 94 U.S. 
Attorneys' Offices and the EOUSA. The government, however, 
insisted that under its contract, INSLAW must provide software 
without restriction on distribution. INSLAW then offered to put 
copies of the disputed software in escrow, so that if INSLAW went 
bankrupt, then the government would receive the enhanced software 
and its interest would still be protected. DOJ rejected INSLAW's 
escrow proposal. 

Ultimately the parties sought to resolve their dispute by 
entering into a modification of the contract. Modification 12, as 
it became known, entered into on April 11, 1983, contained the 
following provisions: 

INSLAW would deliver to the government all PROMIS 
programs and supporting documentation developed for 
or relating to the contract. 

The government shall restrict the distribution of 
the software to the Executive Office for the U.S. 

Attorneys and the ninety-four U.S. Attorneys’ 
offices pending resolution of the dispute. 

INSLAW ree<3 t0 C ° ntinue to make ad vance payments to 
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INSLAW agreed to abide by the contractual 
provisions relating to advance payments. 

The parties reaffirmed their understanding that 
their initial contract governs the rights to the 
disputed software. 

Shortly after the parties agreed to Modification 12, the 
government terminated the component of the contract that would 
have automated 74 offices using word processors. The parties 
disputed whether Modification 12 continued to apply to all 94 U.S, 
Attorneys' Offices originally in the contract or instead to only 
the remaining 20 large offices. 

Although INSLAW and the Justice Department negotiated over 
the enhancements that INSLAW indicated that it had included in the 
proprietary version of PROMIS, the parties could not agree that 
the enhancements had been paid for with non-government funds. 

While INSLAW made several efforts to demonstrate the private 
financing of the enhancements, the government did not accept its 
methodology for allocating funding. When asked to provide an 

alternative methodology that would be acceptable, the government 
declined. 

Between August 29, 1983 and February 18, 1985, INSLAW 

installed PROMIS in all 20 U.S. Attorneys' Offices as provided for 

under the contract. INSLAW implemented the enhanced version of 
the software. 

On February 7, 1985, shortly before completing the contract 
with the Justice Department, INSLAW filed for reorganization under 
Chapter 11 of the bankruptcy code. From the outset of the 
proceedings in the bankruptcy court, DOJ represented itself as a 
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major creditor o^.INSLAW. 

prior to bankruptcy, DOJ had developed a plan to Implement 
PROMIS beyond the 20 offices called for under the contract, in 
September 1985, ujon learning of these plans, INSLAW protested to 
DOJ that the government's efforts to copy and use PROMIS were 
unauthorized. Nonetheless, DOJ proceeded to automate 23 
additional offices using PROMIS. INSLAW subsequently filed a 
claim against DOJ for $ 2.9 million, the value of the standard 
licensing fees for the number of offices which were then to 
receive the allegedly unauthorized copies of the software. 

I MS LAW instituted an adversary proceeding against DOJ in 
which it sought declaratory relief, an order enforcing the 
automatic stay, and damages for willful violation of the automatic 
Stay * — slaw> Inc, v. Unit ed States , Adv. Proc. Mo. 86-0069 
(Bankr. D.D.C. June 10, 1986). DOJ responded to the complaint by 
filing a motion for withdrawal of the reference to the bankruptcy 
court and for dismissal of the complaint. Roth of these motions 
were denied by the chief judge of the district court. Inslaw, 

In c. v. United States , Adv. Proc. No. 86-0069 (D.D.C. January 1, 
1987 and March 24, 1987). The bankruptcy court then bifurcated 
the case into two phases, liability (counts I-III) and damages 
(count IV) and set trial for July 20, 1987. Inslaw, Inc, v. 

.U nited State s, Adv. Proc. No. 86-69 (Bankr . D. D.C. July 20, 1987). 

The first major turning point in the litigation occurred in 
late May and June, 1987. At that time, the bankruptcy court held 
an evidentiary hearing on INSLAW's allegations that the Justice 
Department had violated the automatic stay by attempting to 
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Avert INSLAW's Bankruptcy from a reorganization under Chapter 11 
o a liquidation under Chapter 7.^ After six days of testimony, 
on June 12, 1987, the court ruled that the Department of Justice 
violated 28 U.S.CT S 362(a), the automatic stay provision of the 
bankruptcy code, and found the government liable under 28 U.S.C. S 
362 (h) for compensatory damages, costs’ and attorneys' fees. The 
court also held that if S 362(h) did not allow recovery against 
the government, then in the alternative, the government was in 
contempt of court for its. actions. From the bench, the court 
assessed compensatory damages of SI, 000 as well as attorneys' fees 
and costs but reserved for later decision the question of whether 
punitive damages could be awarded against the government. In 
addition, the court granted INSLAW's request for an injunction 
against the Justice Department and the Executive Office of the 
U.S. Trustees ("EOUST") from having contact with the U.S. Trustee 
handling the IMSLAVJ bankruptcy case but refused to bar the Justice 
Department from filing a proof of claim against INSLAW. The 
bankruptcy court order incorporating the bench ruling was issued 


^"Although the normal method for challenging a party who has 
violated the automatic stay is to bring an adversary proceeding, 
that did not occur in this instance. Instead, the court allowed 
IN SLAW to present its charges under a pending motion INSLAW had 
filed to "obtain independent handling" of the case by the 
Department of Justice. Motion to Stay Effect of February 17, 
1987 Order Retaining Nixon, Hargrave, Devans and Doyle for 30 
Days and for Court Assistance to Obtain Independent Handling of 
the Case by the Department of Justice, In re Inslaw, Inc. , Ch. 
11, 85-0070 (February 25, 1987). In issuing its ruling, the 
bankruptcy court recognized that the matter should have been 
handled as an adversary proceeding. App. at 132, Transcript of 
Hearing on Independent Handling Motion at 1007, In re Inslaw, 

~. c v Ch* 11 , 85-0070 (June 12, 1987). However,” after the 
investment of six days of hearings, the court was reluctant to 
"exalt ... form over substance." Id. 


on July 26, 1987. *' 

After listening to 23 witnesses and reviewing over 280 
exhibits during the adversary proceeding hearings (July 20 to 
August 5, 1987), fn a bench ruling on September 28, 1987 the 
bankruptcy court announced its decision in favor of INSLAW and set 
forth the basic grounds for its ruling.' Ia doing so, the court 
extensively discussed the testimonial evidence as well as key 
documents. In addition, the court made numerous credibility 
findings and described the motivations that different witnesses 
may have had and how their testimony might have been influenced. 
Basically the bankruptcy court Sound that Brewer had developed 
intense dislike for Hamilton and INSLAW and that when he obtained 
the job as project manager of the contract between INSLAW and DOJ 
he set out to harm INSLAW, and that ultimately through him and 
others who acted with him and/or implicitly condoned his efforts, 
the DOJ converted INSLAW's enhanced PROMIS by trickery and deceit 
nd was using and intended to continue to use INSLAW's enhanced 


PROMIS in a fashion not contemplated by the contract an, 
manner as to damage INSLAW's estate. At the time of th« 
ruling the court indicated that: 


in such 
bench 


request counsel for Insill 5 thls tirae and will 
judgment In accordlnce iith 4 flnal 

-W? wiu 


Tr * of Adversary Proceeding, 
( Bankr.D.D.C. September 28, 


In re Insl aw, i nc . . Adv. 
1987) (Supp. App, at 43), 


No. 


86-0070 
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The bankruptcy court rendered the following relief: 


(1) A declaratory judgment in favor of INSLAW that 
it is the sole owner of the proprietary 
enhancements to PROMIS. 

(2) A declaratory judgment that the Justice 
Department wrongfully exercised dominion and 
control over INSLAW's software, and, as a 
result, violated the automatic stay, 

(3) An injunction directing the Justice Department 
to be bound by the terms of INSLAW's standard 
license agreement and requiring the Justice 
Department to compensate INSLAW under the 
terms of the license agreement from the date 
when INSLAW filed for bankruptcy. The court 
Clted Lvkes-Younqs town Corp, , 504 F.2d 518 
(5th Cir.), reh'g denied , 505 F.2d 1304 (5th 
Cir . 1974 ) . The _ court , left for a later 
hearing the precise amount due INSLAW. 

10n against the Justice Department 

promt^ < USe ° aly the °l<3er version of 

PRO. I s without first compensating INSLAW for 

the cost of removing the enhancements. 

An injunction preventing several Justice 

adS?nw nt -° fficials who were involved in 
administering the INSLAW contract from farther 

participation in the litigation, or in anv 


(4) 


(5) 


( 6 ) 


An award of attorneys' 
INSLAW. 1 


fees and expenses to 


- ^ 84_88 ‘ The detailed bitten findings of fact and 

conclusions of law in support of its 

pport oc its decision were entered on 

January 25, 1988. 

After subsequent hearing on count 4 of the complaint 

(damages) the court awarded $ 6 70 m • i i • 

$ 6.79 million to INSLAW. Also costs 
and attorneys' fees were j , 

K . r - aWaCded ' Th «* adverse rulings are the 

subject of this appeal. 

INSLAW also souaht leca 1 

3 remedies against the Justice 
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Department before* the Department of Transportation Board of 
Contract Appeals ( " DOTBCA" ) . INSLAW filed notices of appeals with 
DOTBCA in February 1985, and May and November 1986. Subsequent to 
these notices, tlie first complaint before DOTBCA was filed on June 
23, 1986, approximately two weeks after INSLAW instituted its 
adversary proceeding in bankruptcy court against the Justice 
Department for allegedly breaching the automatic stay provision. 
Additional claims were filed on September 19, 1986 and August 24, 
1987, INSLAW's claims before D0T3CA fall into six categories: 

(1) computer time-sharing charges associated with the computer 
center operated by INSLAW and used by several U.S. Attorneys' 
Offices; (2) contract target fees and voucher payments withheld by 
the Justice Department and additional fees due INSLAW as a 
consequence of changes in the scope of work ordered by the Justice 
Department; (3) indirect costs, including overhead; (4) direct 
costs; (5) costs, including legal fees, allegedly incurred by 
Inslaw because of the termination for convenience by the Justice 
Department of the word processing portion of the contract; and, 

(6) costs incurred because the Justice Department withheld 
payments. In four cases, the government counterclaimed for an 
amount in excess of the original claim. The table below 
ummarizes the parties' claims against each other before DOTBCA. 


Claim 

1. Computer Center Costs 

2. Fees 

3* Indirect Costs, including 
overhead 

4. Direct Costs 

5. Costs, including legal 

6. Consequences of withheld 

payments 


INSLAW against DOJ 

S 409,694 
331,447 

569,751 

92,844 

76,049 

109,777 


DOJ against INSLAW 

$ 670,735 
35,534 

466,868 

43,615 


5 1,589,562 


Total 
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S 1,216,752 


On February 8, 1987, the bankruptcy court enjoined the DOTBCA 
proceedings. The Justice Department appealed and this court 

vacated the order of the bankruptcy court. In March 1989, this 

♦ 

court also denied a motion by INSLAW to enjoin the DOTBCA 
proceedings. United States v. I'nslaw, Inc. , C.A. No. 89-352 
( D.D.C. March 29, 1989). The' matter of whether to allow the 
DOTBCA to proceed is not now before the district court. 

DISCUSSION ' ' 

DOJ makes numerous arguments in support of its appeal: 

(1) DOJ contends that under the doctrine of 
sovereign immunity, the bankruptcy- court was without 
jurisdiction to decide the case. Even if the bankruptcy 
court had jurisdiction to decide the issues, it should 
have deferred to an agency board of contract appeals. 

(2) DOJ argues that the facts do not support a 
conclusion that the automatic stay provision of the 
bankruptcy code had been violated.’ 

(3) DOJ claims entitlement to de novo review. DOJ 
cites several reasons to support its notion of the 
standard of review, arguing that under 28 U.S.C.S 
157(d), withdrawal of the proceeding to the district 
court was required , ..or alternatively, the bankruptcy 
court's findings should be treated as contempt of 
court. Lastly, in support of this claim, the Justice 
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Department mttces the. serious charge that the bankruptcy- 
judge was not impartial and should have removed 
himself. During the course of this litigation, the 
Court of Appeals for the District of Columbia chose not 
to reappoint the bankruptcy judge for a new fourteen 
year term. The Justice Department contends that the 
decision by the D.C. Circuit not to reappoint the 
bankruptcy judge and subsequent events may have biased 

or prejudiced the judge's behavior or, at least, given 

« 

the appearance of impropriety. 

(4) DOJ claims that the bankruptcy court was 
clearly erroneous in Its findings of fact regarding both 
the adversary proceeding and the proceeding in which the 
court determined that the Justice Department had 
illegally attempted to convert INSLAW's reorganization 
to a liquidation. 

(5) DOJ contends that as a matter of law, its 

actions, even if true, did not constitute a violation of 
law. 


(6) DOJ believes that the bankruptcy court exceeded 
its authority when it granted relief. 

(7) DOJ urges that no attorneys' fees or costs 
should have been awarded. 


It is well, settled law that absent waiver, the United States 
is immune from suit. United States v. , « 5 „ ; ,.- S35 

reh^djnUd, 446 U.S. 992 (1980) ; United states v. „ 5 

1 (1969). only congress can waive sovereign Immunity, and, such 
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waivers are to be strictly construe,. Rose v. 4M u . s . 619> 

635 '__In__re__Donovan ( 872 F.2d 982, 994 (D.c. cir. 1981). 

In enacting the bankruptcy code. Congress waived sovereign 
immunity in three instances. 2 ■ First, once the government asserts 
a claim, immunity is waived for any counterclaim arising out of 
the same transaction or occurrence. 11 U.S.C. S 106(a). There is 
no limit on the amount of the counterclaim. Second, the 
government cannot claim immunity from any offset of an allowed 
claim of the government. The offset need not arise out of the 
same transaction or' occurrence but, recovery is limited to the 
amount of the government's claim. 11 u.s.c. S 106(b) (1988). 
Finally, s 106(c) provides, an 'additional waiver of sovereign 
-munition those Provisions of the bankruptcy code that contain . 

Prides" th°a 6 tf the b '" h ' P "' «*•. U t'.S.C. J 106 ,1988, 

(a) a governmental unit is dwn,^ 4 .^ v 

sovereign immunity with respect to ha ? e , waived 

against such governmental™!? \h« S ^ 

transaction*™ * C °” ° Ut «* ° f 

governmental «osef " hich Such 

(b) There shall be nff..,. . 

or interest of a glver^t??** 0 ? 5 an allow ed claim 

against such governmental claim 

the estate. unit that is property of 

of •jbjj.tion. <a> and ,b, 

Of sovereign immunity _ ithstand ing any assertion 

"creditor" , i "i°tity" th o? » itle that c °ntains 
applies to governmental r U nits; r and ntal Unit " 

arising d “d« i 2“h 1 °; p?o^ion“bi d‘ *" lssue 

governmental units. provlslon binds 
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"trigger" words regardless of whether or not the government 
asserts a claim. 

The bankruptcy court reasoned that DOJ had waived immunity 

under S§ 106(a) and (b), and also interpreted 5 106(a) as 

♦ 

sufficiently broad to bestow jurisdiction. DOJ urges that 
inasmuch as it had not filed a proof of claim against INSLAW, it 
had not waived its immunity under SS 106(a) or (b). It also 
argues that the bankruptcy court's interpretation of § 106(c) was 
invalid . 

in Hoffman v. Connecticut Income Maintenance Dept. , 109 S.Ct. 
2818 (1989), the Supreme Court examined whether the eleventh 
amendment barred monetary reco’very against a state under 
S 106(c). 3 Justice White construed S 106(c) narrowly, holding 
that because Congressional intent to abrogate the eleventh ' 
amendment was not unmistakably clear on the face of the statute, 
no waiver could be found. Nonetheless, even under a narrow 
reading of § 106(c), Justice White observed that 
S 106(c)(2) "is more indicative of declaratory and injunctive 
relief." 109 S.Ct. at 2823. Indeed, the government concedes that 
its "sovereign immunity is waived with' respect to declaratory and 
injunctive relief entered pursuant to the automatic stay, section 
362." Appellant's Brief at 51, n.36. Thus, at a minimum, under S 
106(c) the bankruptcy court had jurisdiction to assess the 
liability of the Justice Department for violating the automatic 


3 This case was stayed pending 
it appeared that it would have 
aspect of this case. 


the decision in Hoffman inasmuch 
a direct bearing on a critical 


as 
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issuing declaratory and injunctive relief 
n,. ,, J ncclve relief pursuant to 

the finding of liability. 

bankruptcy court to award compensatory damages, 
attorneys' fees and costs, jurisdiction must be found in 
S 106(a). The bankruptcy court concluded that the filing of a 
formal proof of claim is not a .prereguisite to a finding of a 
waiver of sovereign immunity under s 106(a). Atascadero state 

4,3 U.S. 234, 242, reh^ 7enled. 473 „ / 926 
(1985), mandates that Congressional intent be -unmistakably clear 
in the language of the' statute.- See also Hof fman , 109 S.Ct. at 
The language of S 106(a) makes no mention of the 

nt of a proof of claim.- Therefore, no requirement of a 
Proof of claim should be assumed from the statute. Even if the 
court were to look beyond th« face of m 

supreme Court's teachin 1 a the 

Dro .. 9 ln ^H£a«o), the legislative hlstorv 

be m0 " CO " PeUln9 ~ P-f Of claim nled 

The original version o« « 

of i. , " OUld have predicated a waiver 

JTL'." - »• 

Senate bills contained the following language: 

^ j”«*^ t "»? 1 -'« n ‘h(T ! f| , f‘ les a Proof of d.,. 
waived sovereign Immunity wilt -i* d *emed to havS — 

J?* 1 "*' »uch governmental unit el!?*?* to an l' c1 " 1 "' 
transaction'or ° £ 

governmental unit's cUim «os| £ WhiCh such 

H-R ' S2 °°' 95th Co "9., 1st Sess., 324 ( 19 , „ , 

c ong., 2d Sess., 313 ( 1978) S- 2 266 ' 55th 

(19,8, (emphasis added,. As enacted fay 
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Congress, SS lO^fa) and .(b) make no mention of the proof of 1 claim 
requirement; the reference to the filing of a proof of claim was 
dropped when the bill became law. The government contends that 
this was merely stylistic change. The court is not persuaded by 
this agrument. "What Congress rejected should not be injected." 

In re Davis , 20 Bankr. 519, 521 (Bankr.M . D.Ga. 1982). Thus, the 
allowability of a counterclaim against the government does not 
require the filing of a formal proof of claim. See also Kennedy, 

"Automatic Stays Under the New Bankruptcy Code," U. Mich. J. L. 

« 

Ref. 1, 30 n. 120 (1978), 

Moreover, S 101(4) defines "claim" very broadly. 4 The 
definition is a substantial departure from the prior law in which 
a claim was tied to the concept of provability in an effort to 
limit the kinds of debts that could be paid in a bankruotcy 
proceeding. See 2 Collier on Bankruptcy, § 101.4 (15th ed., 

1989). Under the present law, many more types of rights are 
considered claims and are subject to the bankruptcy code. The 
notion of the filing of a formal proof of claim seems inconsistent 


4 Section 101(4) reads: 
Claim means — 


ri«h/} 9ht 1° P ! yment ' Aether or not such 

l?' 1 ' 
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with this section of the bankruptcy code as well as $ 106(a). 

The government's actions throughout the course of the 
litigation suggest a calculated decision to assert its claims 
against Inslaw until such time that it appeared that the 
government had more to lose than to gain. The government should 
not be allowed to hide behind its shield of sovereign immunity 
once it enters the fray and manifests a clear intent to put the 
■ debtor at risk for its monetary claims. 

The existence of the government's claims can be derived from 
its conduct. Specifically, according to testimony before the 
bankruptcy court, the government attended the meeting of unsecured 
creditors. In at least one meeting in March 1985, counsel for the 
Justice Department asserted the government's status as a 
creditor. In a motion made to- the bankruptcy court contesting the 
application of IHSLAW's attorneys for interim compensation, the 
government stated that its standing to object rested upon the fact 
that the United States was "a creditor of debtor Inslaw, Inc." 
Objection by the United States to the Application for Interim 
Compensation, In re I nslaw, Inc. , Ch. 11, 85-0070 (Bankr.D.D.C. 
April 17, 1985). In June 1985, the government represented itself 
to the bankruptcy court as "probably the largest unsecured 
creditor" of INSLAW. This representation was repeated to the 
bankruptcy court during a July 2, 1985 hearing of INSLAW's motion 
for a confidentiality order. Response by the United States to 
Debtor's Application for Confidentiality of Certain Information, 

— - re Inslaw > Inc :_ > Ch. 11, 85-0070 (Bankr.D.D.C. June 14, 

1985). On the basis of this representation, the bankruptcy court 
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recognized the United itat „ „ 

creditors in this Dm j', ar 9est unsecured 

Debtor to Hold Certain^ ° Pini ° n C ° nCernin9 Applic -“" * 

tain Information in Camera in m r , 

85-0070 (Bankr.D.D.C. ia^-lnsiew^, 

• r 1985) (App. a t 103). 

deci I"" ^ UnUed SPPealed the bankruptcy court's 

decision regarding the confidentiality order lt aoai 

represented Itself as , ma , • ■ 9 repeatedly 

' the United ^ U " SeC “ red cr «ditor. Memorandum of 

_ S at8S " 0PPOSU1On W IHSLAW ' S « 

flatl p if at ' 4 ' 5 ’- ^ the ~ counsel 

1 P th “ . -Ill eesert a claim in 

n,!rUPtCy -’ ^ « *«■»• *PP. et 5,. on July 7 , l 987 
!" a memorandum to support, its Motion in Umine, the United states 
declared that it has asserted counterclaims against IHSUW in the 
e»ou„t o, 8 1.45 million. Memorandum of the United state, i„ 

0069°r ° f US MOti ° n in Limine ' — re Inslaw - T "-- Adv. NO. 86- 

l V'r" 0,0 "- 1987) * ?- weeks later, 

rust ce Department responded to INSLAW's First Set of 

interrogatories and reiterated that -DOJ claims that Inslaw owe, 

- -335.. Defendant's Supplemental Answers to Plaintiffs 

First Set of Interrogatories T n T 1 i 

f Bankr n n r ' ~ laW> Inc< -' Adv * No. 86-0069 

nkr.D.D.C. July -27. 1887,. !„ addition, the United States 

;;s.;tea more than S 1.2 million in counterclaims against IMSLAH 
e action pending before DOTBCA. 

the United states too* numerous affirmative steps 

to assert its claim, against INStau mu 

9 ln “ INSLAM ' The government behaved like 

editor, involved itself directly in the deliberations of 

INSLAW's efforts to i 

to reorganize and, made express representations 
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during the bankruptcy proceeding to the bankruptcy court and this 
court. Moreover, it asserted more than $ 1 million in claims in 
another forum. By its actions, under $ 106(a) and the broad 
definition of claim found in S 101(4), the United States has 
waived its immunity. 

Even if some requirement of a proof of claim could be read 

into the statute, the government's actions constitute an informal 

proof of claim. For a document to constitute an informal proof of 

claim, it must "state an explicit demand showing the nature and 

amount of the claim against the estate, and evidence an intent to 

hold the debtor liable." In re Anderson-Walker Industries. Inc. . 

798 F.2d 1285, 1287 (9th Cir. 1986) (citing In re Sambo's 

R estaurants , — Inc. , 754 F. 2d 811, 815 (9th Cir. 1985)). Thus, 

while mere notice of a clai^ will not suffice, where it is 

apparent to the bankruptcy court that the creditor intends to seek 

recovery from the estate and when this intent is made known before 

the bar date, then an informal proof of claim has been properly 

filed * — — Int '! Horiz ons, Inc. , 751 F.2d 1213, 1217 (11th Cir. 
1985). 

In reaching its decision that the government had filed an 
informal proof of claim, and thus had waived sovereign immunity 
under S 106(a), the bankruptcy court relied upon In re Davis . 20 
Bankr. 519 (Bankr.M.D.Ga. 1982). it concluded that: 

Tn«iI2H r !lT e " t sho V ld not be permitted to defeat 
fn j Cla i m against it on the ground that it has 

8 ? rna T Pr00f of claij " a " d hence has not 
" ai ^! sovereign immunity, and then later be able 
to obtain a distribution from Inslaw's assets by 
perfecting its already-asserted informal proof of 
claim. Such a result would offend equity and 
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during the bankauptcy proceeding to the bankruptcy court arid this 
court. Moreover, it asserted more than $ 1 million in claims in 
another forum. By its actions, under $ 106(a) and the broad 
definition of claim found in S 101(4), the United States has 
waived its immunity. 

Even if some requirement of a proof of claim could be read 
into the statute, the government's actions constitute an informal 
proof of claim. For a document to constitute an informal proof of 
claim, it must "state an explicit demand showing the nature and 
amount of the claim against the estate, and evidence an intent to 
hold the debtor liable." In re Anderson-Walker Industries, Inc. , 
798 F.2d 1285, 1287 (9th Cir. 1986) (citing In re Sambo's 
Restaurants, Inc. , 754 F.2d 811, 815 (9th Cir. 1985)). Thus, 
while mere notice of a claim will not suffice, where it is 
apparent to the bankruptcy court that the creditor intends to seek 
recovery from the estate and when this intent is made known before 
the bar date, then an informal proof of claim has been properly 
filed. In re Int'l Horizons, Inc. , 751 F.2d 1213, 1217 (11th Cir. 
1985). 

» 

In reaching its decision that the government had filed an 
informal proof of claim, and thus had waived sovereign immunity 
under S 106(a), the bankruptcy court relied upon In re Davis , 20 
Bankr. 519 (Bankr.M . D.Ga. 1982), It concluded that: 

The government should not be permitted to defeat 
Inslaw's -claim against it on the ground that it has 
not filed a formal proof of claim and hence has not 
waived sovereign immunity, and then later be able 
to obtain a distribution from Inslaw's assets by 
perfecting its already-asserted informal proof of 
claim. Such a result would offend equity and 
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conscience. *• "Fairness r *mH r-««, 

„ aicness requires that a qovemmont-ai 

p?ote« n uS Juht*: in J° r '” ,, i 0r ci.!m ?o 

i; ight to share in subsequent 
distribution and also assert sovereign immunity." 


76 Bankr . 224, 230 (quoting In re Davis . 20 Bankr. 519, 523 
(Bankr.M.D. Ga. 1982)). 

The government counters that Davis is the only case where an 
informal claim has been sufficient to waive sovereign immunity 
under $ 106(a). However, Davis and the bankruptcy court have made 
the logical extension from numerous courts that have concluded 
that a proof of claim can be found once a creditor indicates the 
nature and amount of his claim and indicates his intent to file a 
claim. See In re Anderson-Walker Industries, Inc. , 798 F.2d 1283, 
1287-88 (9th Cir. 1986); In re Sambo's Restaurants, Inc. , 754 F.2d 
811, 815 (9th Cir. 1985); In re Int'l Horizons, Inc. , 751 F.2d 
1213, 1217 (11th Cir. 1985). These decisions are wholly 
consistent with the bankruptcy code. 

The government points out that inasmuch as it has stated for 
the record (after the issue was raised) that it does not intend to 
perfect its claim by filing a formal proof of claim, there is no 
possibility of the government participating unfairly in any 
distribution of INSLAW's estate. However, in effect this 
renunciation is more damaging to the government's position than it 
is helpful. Obviously it realizes that but for its expressed 
renunciation of its intent to perfect its claim, it has already 
sufficiently asserted a claim so as to be able to perfect it — 
even beyond the bar date for filing. In other words, the 
government attempts to kill a live claim by renouncing its 
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intention to. follow through on it. Under its theory the United 
States is privileged to raise and lower its protective canopy of 
sovereign immunity at will — depending upon the relative 
advantages of so ^Joing at any particular time. Conceivably, if we 
were to accept this proposition the government could assert a 
claim as it has here, and then delay amending it by the "formal 
proof" until after the statute of limitations had run on some 
conduct which clearly would have been the basis of a valid 

counterclaim. There, is \no indication that the statute 

% 

contemplates such mischief. 

In sum, this court is convinced that under the statutory 
scheme enacted by Congress, the bankruptcy court correctly 
exercised its jurisdiction over, the United States Justice 
Department. First, under S 106(c), the bankruptcy court had 
jurisdiction to hear claims seeking injunctive and declaratory 
relief. Second, by its actions in portraying itself as a creditor 
and asserting claims against Inslaw the government waived its 
immunity under S 106(a) to Inslaw's counterclaims for monetary 
damages. Thus, the government's sovereign immunity had been 
effectively waived. Moreover, because $ 106(a) forms the basis of 
the waiver, it is complete; the entire bankruptcy code applies 

including those provisions such as S 362(h) which provide for 
monetary damages. 

The government next argues that even if the bankruptcy court 
properly had jurisdiction over the parties, it should have 
deferred to a specialized agency appeals board. According to the 
government, where issues of government procurement are involved, 


-24 


deferral is mandatory. 

The government's argument assumes that, in essence, INSLAW's 
claims against the government are rooted in government contract 
law. If that were so then the proper forum for relief would be 
the Department of Transportation . Board of Contract Appeals with a 
right of appeal to the claims court. Bee In re Gary Aircraft 
Cor P- > 698 F * 2d 775, 780-84 (5th Cir.), cert, denied , 464 U.S. 820 
(1983) (because government contracting law tends to be "technical 
and esoteric" and there exist specialized fora to resolve such 
disputes, the liquidation of claims arising out of a contract 
dispute should be deferred to an agency board of contract 
appeals). 

But the issues in the instant case do not involve the 
liquidation of a contract claim. Indeed, INSLAW's case is 
squarely grounded in bankruptcy law. It seeks relief for alleged 
violations of the automatic stay provision of the bankruptcy 
code. It is hard to think of a provision more central to 
bankruptcy policy than the automatic stay provision. 


In a case that appears factually quite close to the present 
dispute, the D.C. Circuit hes held that ' deferral was not only not 
required but was Inappropriate. Meqapulse. Inc, v. Leuls . S72 
F.2d 959 (D.C. Cir. 1982). In Meqapulse , a government contractor 
sought to enjoin In district court, the dissemination of 
proprietary trade secrets by the Coast Guard. The government 
claimed under the contract it had lawfully gained a right to the 
contractor's trade secrets, since the dispute involved contract 
lew, the appropriate adjudicatory mechanism was through agency 
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The district court 


review and ultimately to the claims court 
agreed, but the D.C. Circuit did not. 

The Circuit held that the mere existence of a contract is not 
dispositive of which forum is most appropriate. "The mere fact 
that a court may have to rule on a contract issue does not, by 
triggering some mystical metamorphosis, automatically transform an 
action based on trespass or conversion into one on the 

contract... 672 F.2d at 968. Like the Justice Department in the 
instant case. 


actually the government, and not Megapulse, 

W k 1C \u S rel y in< 3 on the contract, attempting to 
show that the Coast Guard lawfully came into 
possession of the property and is empowered by the 
contract to put the entrusted information out for 
commercial use.... [W]e do hot accept the 
iOvo rnmen t ' s argument that the mere existence of 
such contract-related issues must convert this 
action to one based on the contract. This court 
retains the power to make rational distinctions, 
between actions sounding genuinely in contract and 
-those based on truly independent legal grounds. 


672 F . 2d at 969-70. 

The record shows that the bankruptcy judge properly used his 
discretion to decide a question of law regarding the ownership of 
the enhanced promis software that was ancillary to his 
determination of whether there had been a violation of the 
automatic stay. Because the matter before the bankruptcy court 
sounded in bankruptcy law, no deferral was necessary. 

The government urges the court to review the bankruptcy 
court's finding de novo. First, the government contends that 
because issues presented in. the instant case involved 

consideration of both the bankruptcy code and other laws affectin, 
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„terstate commerce, the chief s . 

nief 3udg e of thij 


re fused to withdraw the raf * * COurt incorrectly 

reference of the case 

court. Second, DOJ argues that the 36 ^ ^ bankruptc y 

I fact and determination of i iahn . kru P tc y court's findings of 

/ liability were made under ^ 

f general civil contempt power and thus must b - 

Alternatively, the qover * reviewed de novo . 

i, cne government, claims k 

.court purportedly violated it ecai ->se the bankruptcy 

1 iated its pretrial order th. 
entitled to a new trial r government is 

-trial. Finally, the Justice Department makes 

" e SeC1 ° US Ch ^ ^ — Ptcy judge exhibited the 

appearance of bias and therefore, ehcuid have recused himself. 

This is the seconH 

e government has made this charge. The 
government filed a ...in.. , 

or writ of mandamus with the district 
court seeking an order requiring the bankruptcy judge to 

squall fy himself. The chief judge of this court denied that 

“Pit. in re United Stares , Misc. Mo. 88-0032 (D.D.C. January 25, 

1988). The government now asks this court to deciare that recusal 

was in order and grant a new trial. For the following reasons, 

the clearly erroneous standard of review will be applied to the 

bankruptcy court's findings of fact and no new trial will be 

granted. 

The standard of review for a core proceeding as defined by 28 
U.S.C. S 157 is set forth in Bankruptcy Rule 8013s 


App f al; We ight Accorded Bankruptcy 
Judge's Findings of Fact 1 

*nnoi??8- an app ? al the district court or bankruptcy 
appellate panel may affirm, modify, or reverse a 

rfman^ Pt< ^K C ? Urt ' 3 3 ud g ment ' order, or decree or 

Find i noc^nf f nS * CU f C f? 03 for further proceedings, 
indmgs of fact shall not be set aside unless 
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clearly «rron‘®ou* ' 

the opportunity of the h*n/* 9 ! rd 8ha11 be given to 
th. credibility ot C ° Urt to 

The Advisory Cosusitts. Note to *ul, 8015 , „ 

appropriate standard of revi '“** that th ' 

court .bouid be tb. .. m . " ^ ° £ * “■*«■»* 

district court £ ” .* * ^ 7 ^ ™ * 

52 the Federal Rules of Civil 

;rr;.T^ i£Sdsa ^ : ” 6 ■« - cir. 

cle 7052 an<1 8<>13 ' WHiCh require the ^Plication of the 

any erroneous standard to a bankruptcy court-, finding, of 

fact, are constitutional as applied to core proceeding , 1 

Collier on Bankruptcy, S 3.13(7, ,15th ed. 0£ couc «, 

l.aue. Of law sr, reviewed de novo. In ^ontractor, Eoulnm.nt 
SSBiLSav •« ’.u 241, 245 ,,tb CirT 1988)! 

There is little doubt that an adversary proceeding represent 
* core proceeding. The bankruptcy cod, so provides. Cor, 
proceedings under 28 U.8.C. S 157,b„2„A, (Supp. „ 1M „ lnclud 

"atter, concerning the administration of the estate." The 
allegation by INBUW that th. government exercised unlawful 

this p° n Tl COntr01 ° f US PR0MIS SOftWare 8urel y WOuld satisfy 

r “■ ... .. ..... 

n s 157(b)(2)(C) which makes "counterclaim, by the e.tat 
’• t filing claim, .,.i„. t th . ^ 

P-eedings. By inference, S 157,b„2„c, which define. 

- zzir automiiic ,t,y ‘ * 

question, th. Fourth circuit h >n ‘ lyiln9 tM 

proceedings to prosecute th. auL^c ^ 7 ^ '' l "' 

y ars cors proceedings 
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• wua^uently , 

e prosecution of a violation of the automatic 8tay u . core 
/ rocee dln 9 and Confess has accorded bankruptcy judges the power 
■ factual findings in such proceedings, the standard of 

I review as set forth in Bankruptcy Rule 8013 is that of clear 

" error. 


For the same reasons, the government's contention that the 
bankruptcy court's findings of fact were made under the court's 
general contempt power also appears to be misplaced. INSLAW's 
allegation that the government, illegally attempted to convert its. 
Chapter 11 reorganization into a Chapter 7 liquidation 
unquestionably falls within $ 157(b) (2) (A) . As such, it is a core 
proceeding. Similarly, INSLAW's charge that DOJ illegally 


appropriated its property and sought to distribute it without 
regard to INSLAW's claimed proprietary interest, at a minimum, 
threatened the estate under S 157 b)(2)(A) and was a counterclaim 


under $ 157(b)(2)(C). Both the alleged illegal conversion and the 
misappropriation of property could properly be contested in an 
adversary proceeding which as demonstrated supra is a core 
proceeding. Therefore, the powers vested to the bankruptcy court 
under the automatic stay provision, 11 U.S.C. $ 362, do not 
violate the Constitution as the government claims. See Budget 
se rvice Co. y. Better Homes of Virginia . 8 04 F.2d at 292-93, 

' "bankruptcy court, acting through bankruptcy judges may enforce 
:he sanctions of s 382(h) without reference to a finding of civil 
ontempt" Furthermore, under S 382(h), a debtor may recover 
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* CtUal <,4m * 9 "' ct. .„a . ttocneys , fs „ ^ ' 

standard of review in thi * hU8 ' the 

‘-in thl. case Is not the standard appUc.bU toe 

civil contempt, but rather is th» , 

tnec is the clearly erroneous standard 

relevant for core proceeding. 

The government next suggests that the chief judge of this 

court erred when he did not agree to withdraw to the district 

court the referral of the bankruptcy case. Section 157(d), in 
pertinent part, states-* 

partv lS so i wffhSS! rt sha11 ' on timel y motion of a 
i w Jthdraw a proceeding if the court 
determines that resolution of the proceeding 

la2s o? S t^ n n fe C a t i° n ° £ both eltle 11 »"d other 
or activities if? regulating organizations 

activities affecting interstate commerce. 

28 U.S.C. S 157(d) (Supp. II 1983). 

The relevant test of whether a bankruptcy matter should be 
withdrawn to the district court is whether the district court 
judge can make "an affirmative determination that resolution of 
the claims will require substantial and material consideration of 
those non- (bankruptcy) code statutes." In re White Motor Coro. . 

42 Bankr. 693, 705 (N.D. Ohio 1984). It is only those cases which 
require a significant interpretation of federal laws that must be 
withdrawn. See In re Johns-Manvi rv^p 63 B ankr. 600, 602 
(S.D.N.Y. 1986) (favorably applying In re White Motor !. 

In the instant case, the allegation of the illegal conversion 
Of INSLAWs bankruptcy case implicates no federal law other than 
the bankruptcy code. The adversary proceeding which involved an 
issue over the ownership and control of the PROMIS software 
appears to this court to require first, an analysis of the scope 
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of work and then, an interpretation of a contract, in 
interpreting the contract, a bankruptcy court may have to apply 
federal procurement regulations, but it is not apparent that there 
need be any substantial interpretation of federal laws by the 
bankruptcy court. Therefore, the court concurs in the decision of 

the chief judge not to withdraw the case from the bankruptcy 
court . 

The government also contends that the bankruptcy court 
violated its pretrial order limiting the scope of the adversary 
proceeding. As a result, the government did not put on its case 
with regard to certain matters *and now claims that the result was 
fundamentally unfair and prejudicial. On July 20, 1987, the 
bankruptcy court entered an order which sought to restrict phase I 
of the adversary proceeding to whether IHSLAW maintained a 
proprietary right to the PROMIS software and whether C. Madison 
Brewer was biased and lacked impartiality towards INSLAW. Order 
Limiting Issues to be Tried at This Time, In re Inslaw, Inc. , Adv. 
Proc. No. 86-0069 (Bankr.D.D.C. July 20, 1987). The bankruptcy 
court sought to reserve until a later date the litigation over 

I 

several contract-specific questions such as the allocation of 
computer time-sharing costs, termination of the word processing 
portion of the contract, overhead rates, DOJ's alleged withholding 
of fees and INSLAW's proposal to substitute computers for word 
processors. In addition, the court also sought to delay the 
presentation of whether DOJ negotiated in good faith and the 
determination of DOJ's counterclaims and/or offsets against 
INSLAW, as well as the post-petition acts of Dean Cooper. Id. 
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)C ie aV from the bankruptcy court's conclusions of law 
f coatt held to its mission as described in its pretrial 
court' s six principal conclusions of law are that: 

0 ig proprietary enhancements are entitled to protection 
secrets? (2) DOJ unlawfully used those enhancements in 
, of- the automatic stay? (3) the failure of DOJ to cure 
j by which it induced INSLAW to enter into Modification 12 
:s a further violation of the automatic stay? (4) the 
d£ DOJ to correct bias against INSLAW also represents a 
n of the automatic stay? (5) INSLAW is entitled to 
t injunctive relief? and (6) INSLAW is entitled to costs 
rneys' fees. A comparison of the conclusions of law and 
rial order show a close correlation. While there may have 
e overlapping factual questions among the issues tried in 
^ and those reserved for a later determination, the court 
gree that the bankruptcy court violated its pretrial 


aover , the bankruptcy court may amend its pretrial order 
rm to the evidence. Bankruptcy Rule 7016 which would 
the issuance of pretrial orders applies Fed. R. Civ. P. 

the federal rules, district court judges have broad 
on to depart from their pretrial orders. See Patterson v. 
— Co » • 786 F *2d 874, 879 (8th Cir. 1986) ("flexible 
ion of pretrial orders" is reserved to the sound 
on of the district court)? Robert v. Conti Carriers & 

— ' Inc v 692 F ‘ 2 <3 22, 24 (5th Cir. 1982) (trial judges 
2 5 cretion to admit evidence not included in pretrial 


•i* 


•‘■cvor 


order). Ab«nt a clear showing of abuse of discretion, the trial 

courfs decision should be accepted. Lirette u, Poceh 

water Trans^rt , _Inc„ 660 r . w 142 , 144 (5t „ ^ ^ 

court is satisfied that the government did not suffer a„ y undue 
prejudice when the banhruptc, court made its findings of fact. „o 
new trial oh those issues is Indicated. 

Lastly, in arguing for a new trial on the issues the 
g e nment contends that Judge Bason should have recused himself 
and that the appearance' of impropriety tainted his decision. The 
factual setting involves the decision on January 11, 1988 by the 
United States Court of Appeals- for the District of Columbia 
Circuit not to reappoint Judge Bason to a fourteen-year term. 
Subsequent to that decision. Judge Bason wrote a lengthy letter to 
Chief Judge Wald of the D.C. Circuit. In this letter. Judge Bason 
described his credentials, questioned the validity of the reasons 
given for why he was not reappointed, and raised the possibility 
that other unstated reasons may have led the court of appeals not 
to reappoint him. within one week, two newspapers carried 
accounts of Judge Bason's letter. Washington Post, January 18, 
Legal Times, January 18, 1988. The government claims that 
he decision not to reappoint Judge Bason tainted his judgment in 
the case and that his letter to Chief Judge Wald and the press 
reports gave the appearance of impropriety. 

On January 19, 1988, the government first filed a motion 

before Judge Bason requestina - that- k 

q esting that he recuse himself. After a 

‘«i„, on January 22 , the banKrupt= y court d , nie<J 

government's motion in „ 

memorandum and order filed January 25, 
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1998 . on th. d. y , th. gov.rh„,„t , r , ued a „ otlon before 
Chief 3 ua„ of th. ai.trict coach foe e wll o£ „ and . mua dl 
acag. B.eor, to r.cu». hlms.lf. The chU£ judge danl(!d ^ 
government’s wcU In . bench cuHng. Xn re cited st.t.e .. .... 

uni . tea States Department of MUc. Case No. 88-032 (D.D.C. 

January 25, . 1988) . 

In its motions before Judge Bason and Chief Judge Robinson, 
the government cites two recusal statutes, 28 U.S.C. S 144 and 28 
U.S.C. S 455. Whil$ there is no disagreement over the 


applicability of 28 U.S.C. S 455, INSLAW argues and Judge Bason 
agrees that 28 U.S.C. $ 144 does not apply to bankruptcy 
judges. In any case, it is unnecessary to decide the legal 
question, because under any standard,, the evidence put forth by 
the government is insufficient. 

As evidentiary support for its motion for recusal, the 
government relied on the letter sent by Judge Bason to Chief Judge 
Wald, the press reports and, to satisfy the requirements of S 144, 


an affidavit of Deputy Assistant Attorney General Stuart 


Schiffer. The deputy assistant attorney general's affidavit 
contains no facts based on personal knowledge. Instead, the 
affidavit recites the press accounts. 


quest ion^of h the applicable^tatute confronted w *th the 

question. In his P Sril the 
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As Chief J^ge Robinson noted: 


up to the Standard^that^oul^be^ measures 
force another judge to take over t-K? Plicable t0 

d”ur,"L'% u u t e a ln ir s mi, ’ d ' fo f r 

is inadequate. SUpport ° f the °^ 9 inal motion 


Tr ‘ at 33 ' in- re United State s and the United States 
■Den artment of Justice , Misc. Case No. 88-032 (D.D.C. January 25, 
1988) (Supp. App. 125). This court agrees. 

Press accounts .are simply an inadequate basis for requiring 
recusal. "Although public confidence may be as much shaken by 
publicized inferences of bias that are false as by those that are 
true, a judge considering whether. to disqualify himself must 
ignore rumors, innuendos, and erroneous information published as 
fact in the newspapers." In re United States . 666 F.2d 690, 695 
(1st Cir. 1981). An affidavit that relies solely on press 
accounts cannot be legally sufficient. Lastly, a careful 
examination of Judge Bason's letter in no way demonstrates a 
predisposition or bias in this case. This court, like the courts 

before it, can find no basis in fact to support a motion for 
recusal. 


Th. •vent, leading up to the government's motion for r.cus 
occurred long after dodge Bason made his extensive bench ruling 
on liability which constitute the basis of his later memorandum 
P ion and order. Judge Bason made his oral ruling on the 
unlawful attempt to convert INSUWs bankruptcy on June 12 , lg 8 
and followed with a memorandum opinion on July 20, 1 987 . A 6en 
™nng on bed's liability in the main adversary proceeding was 
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ln favo- 
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announced orf September 28 1007 

h , ' 198? ' m ° re than three and one-half 

months before the judqe .v 

J 96 learned that he would not be 

reappointed. Although no vritt.n 

^ written findings had been fii. d by the 

time Judge Bason learned th*c v,- 

that h. would not b. reappolntad, the di. 

had ba.n cast. Government liability bad alra.dy baan aaaaa.ad 

no uncertain tarn,. The only untried part of th. =,« that 

remained involved damages. 

Th. govarnmant accu.a, th. bankruptcy court ol lookln, b.yond 
th. bankruptcy Proceeding to find culpability by th. 50v.rnm.nt, 
What 1 , strlkin 5 ly apparent from th. ta.tlmony and deposition, of 
key witnesses and many documents Is that INSLAW performed Its 
contract In a hostile environment that extended from the hl 9 her 
echelons of the Justice Department to the officials who had the 
day-to-day responsibility for supervising it, work. While the 
focus of th. review must be on th. actions taken by th. Justice 
Department once inslaw filed Its petition for bankruptcy, th. 
context of those action, cannot be fully appreciated without a 

thorough understanding of th. underlying events and fact, leading 
up to tha bankrupcy. 

The transcript, reveal that th. bankruptcy Judge kept clo.e 
track of th. .vld.nce a. It developed. This 1, reflected In 
fr.gu.nt reference, to hi. notes, .„d hi, occasion.! question, to 

* b ° Ut *• * -Ulc.1 evidence, end hi. 

attention to detail In both hi. oral and written ruling. 

demonstrate a mastery of th. evidence Thi. 

, , loence. This Is apparent from th. 

vast majority of the record citatirm. i 

finding.. ’ UPPOCt 0j th * *«lou. 
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It is not necessary to duplicate the bankruptcy court’s 
, x „austive findings of fact here. It is sufficient to state that 
,fter careful review of all of the volumes of transcripts of the 


hearings before the bankruptcy court, the more than 1,200 pages of 
br iefs and supporting appendices and all other relevant documents 
in the record, there is convincing, perhaps compelling support for 
the findings set forth by the bankruptcy court. 

In accordance with the principles set out in Anderson v. 
Bess . i _ mer City , 470 U.S. 564 , 571-75 ( 1985 ), the court has exami 
the bankruptcy judge's findings of fact in the light of the ent 
record, and finds that his account of the evidence is eminently 
plausible; and this court is not left with any notion that a 
"mistake has been committed." id_. at 574 . This conclusion is 
reached without regard to the deference to be accorded to the 
judge's opportunity to assess credibility. The cold record 
adequately supports his findings under any standard of review. 
Accordingly the findings will not be disturbed. 

With regard to the conclusions of law, the court believes 
that the facts support the multiple violations of the automatic 

I 

stay that the bankruptcy court found. 11 U.S.C. $ 362(a)(3) 



provides that "any act to obtain poss 
estate or of property from the estate 


n possession of property of the 
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the financial’ pressures that drove him into 
bankruptcy. nim into 

H. Rep. No. 595, 95th Cong., 1st Sess. 340-42 ( 1977 ). 

It is not necessary to consider which party was entitled to 
the enhanced PROMIS software under INSLAW’s contract with the 
Justice Department. At a minimum, the Department of Justice knew 
that INSLAW disputed the government's claim of ownership of 
enhanced PROMIS. It also knew that PROMIS represented INSLAW's 
principal asset and ( that without ownership of the software, the 
company's economic viability was threatened. Instead, of 
following the orderly procedures established by the bankruptcy 
code for resolving its dispute with INSLAW and seeking relief from 
the automatic stay, DOJ pursued, a course of self-help. It claimed 
enhanced PROMIS to. be its property and installed it in at least 45 
offices throughout the United States. By these actions, DOJ 
violated the automatic stay. 

See First Nat'l Bank of Portsmouth, New Hampshire v. Cope , 

385 F.2d 404 (1st Cir. 1967). In that case a bank creditor held a 
secured interest in the debtor's automobile. For the purpose of 
deciding the case, the court assumed that the bank was legally 
entitled to repossess the car. Nonetheless, when the bank acted 
unilaterally and did repossess the car, the First Circuit held 
that its actions were unlawful. Although not addressing the 
automatic stay provision specifically, the First Circuit's insight 
appears to have application to this case... 


eLisaae d tJe q «r? bUt little Agination to 

indeed? ef fecUve^Ln^T*" 063 t0 orderl y and, 
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would ensue from the recognition «f -v 
advocated by the bank r’, ° f the Principle 
believed, albeit mist^enlv^^ 1 ^ who 

property in the possessio^of the *oSrt Vd^ t0 

perhaps some who did not believe it 
willing to fake the risk t-o lt> but were 

would seize that property ThS^r® ^ heir .Position, 
administering theestate 7 'wJt^ J u ® tee ' instead of 

'? Ce9ai " P°“«slon of It! poUci "9 ° c 
Particularly in a Chapter XIH proceedina th» 

^b^ c riK S ta«„J h l? h ls t0 

»' h ; s »i9ht th %sr duct 

of %uir rn 

ISpo ee 819 9S ln X 1 r f. Pap P as ' S.D. Ohio. 1962, 216 T. 
U^iUu pri« w'ply <■> not. 


385 F . 2d at 406. lee also In re Motley . 10 Bankr. 141 
(Bankr.M.D.Ga. 1981) (creditor cannot exercise self-help; it must 
follow orderly procedures). 

The court concurs with the bankruptcy court's conclusion that 
DOJ fraudulently obtained and then converted enhanced PROMIS to 
its own use. Prior to entering into Modification 12, INSLAW first 
proposed that DOJ be given the enhanced PROMIS for its use at no 
additional charge. After this proposal was rejected, IHSLAW next 
proposed that a copy of the existing software be put in escrow 
which would become available to DOJ if inslaw went out of 
business. Again, DOJ. rejected inslaw's proposal, it was not 
until INSLAW agreed to turn over its version of enhanced PROMIS 
that DOJ entered into Modification 12 and withdrew its threat of 
stopping the advance payments to INSLAW thereby averting a cash 
flow crisis that would have thrown the company into bankruptcy. 
These efforts to obtain a copy of the proprietary software were 
though the government had yet to acquire the computer 
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dispute. Thus, the court a • Th '« fscts .« „ ot ln 

by the bankruptcy court* th * COnclusion reached 

rc ' the government acf^ ,,,, 
fraudulently to^obtain Willf ully and 

tain property that it was k , 

the contract. ent iti e< 3 to under 

Once the software was 

• evidence that th Possession ot DOJ, there is „o 

that the government ever negotiated i„ good f .lth over 

The roj S p!Tth 0f the Pr ° PCietari ' enhancen, ents claimed by INSLAW. 

' put the entire, onus of proof on INSLAW, yet never 

indicated what methodology or prod would be acceptable. Th. 

contract entered into by the parties entitled the government to 

the version of PROWS then in the public domain. The expert 

witnesses demonstrate that INSLAW did enhance the software with 

private funds. The contract did not entitle DOJ to these 

enhancements. By failing to acknowledge or accept INSLAW's 

claims, the government continued its fraudulent behavior toward 

INSLAW. This behavior persisted long after INSLAW filed for 

reorganization. DOj's actions constitute a violation of the 

automatic stay by exercising control over property that rightfull; 
belonged to the estate. 

With regard to the government's abortive attempt to convert 
Inslaw's reorganisation into a liquidation, th. court can thin* o 
no greater violation of th. automatic stay than to cause th. 
demise of the corporate entity. 

The next issue raised by the government is whether the award 
of damages by the bankruptcy court was proper and within the 
courfs authority. The bankruptcy court awarded monetary damages 
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c $ 6 .79 milli&n for violations n f 

03 ° f the a ^omatic stay regarding 

tW UnlaWfUl C ° nVerSi0n ° f PR0 ^S. In addition, monetary damages 

01 ^ thOU8and dollars ^re assessed against the Justice 

Department for attempting to convert INSLAW's reorganization to a 

liquidation. The court declared that' INSLAW was the sole owner of 

enhanced PROMIS and had the exclusive right to sell or lease the 

software; enjoined DOJ from further installing PROMIS in any more 

offices or from disseminating PROMIS to any person outside of DOJ; 

further enjoined three Justice Department officials from any 

future involvement with. INSLAW or PROMIS; and, awarded attorneys' 

fees and costs • 

Considering first the monetary damages and attorneys' fees 

.. v 

issues, S 362(h) directs that "an individual injured by any 
willful violation of a stay provided' by this section shall recover 
actual damages, including costs and attorneys' fees." The 
bankrupty court estimated INSLAW's damages to be calculated in 
accordance with the perpetual license fees for the PROMIS 
software. The government contends that the calculation of license 
fees that INSLAW would have collected was not a proper measure of 
damages. DOJ claims that the effect of the courts order amounted 
to forcing the government to enter into a contract. Furthermore, 
the government argues that the license fees fail to measure the 
actual damage to INSLAW. According to DOJ, even if the bankruptcy 
judge was correct in using license fees to calculate actual 
damages, the fees overstate the value of INSLAW's actual harm. 

Contrary to what the government contends, the bankruptcy 
court did not impose a contract upon the parties. Instead, the 


tri al court discharged its responsibility to * 

on the evidence adduced at trial The 33633 dama9eS 

he bankruptcy court's 

conclusion is supposing base* on th. sviasnce in th . recdrd and 

" * ° f * la “- INSLAH »««« to the satisfaction of the 

bankruptcy court the fair narket value of its software by puttie, 

a versed in the valuation of software. Furthermore, 

. other courts have held that Hna„,. * 

that license fees are. an acceptable measure 

of damages in a variety of contexts. 

Where the misappropriation of intellectual property has beer, 
the product of tortious conversion, license fees have been used to 
measure damages. See e^ Compumarke ting Serv. Coro, v. Business 
E nvelope Mfgs., Inc. , 342 F. Supp. 776, 778 (N.D.I11. 1972) (usage 
fee for a mailing list converted by defendant is the measure of 
damages). Similarly, in cases involving patent infringement 
comparative royalties are accepted as a proxy. Clark v. Wooster . 
119 U.S. 322, 326 (1886) (with regard to patent infringement, 
established license fees are the most reliable measure of 
damages); Leesona Coro, v. U nited States . 599 F.2d 958, 973 (Ct. 
Cl.), cert, denied, 444 U.S. 991 (1979). Where trade secrets have 
been misappropriated, license fees have again been used as the 
proper measure of damages. University Computing Co. v . T .yV»«. 
You ngstown Corp ^, 504 F.2d 518, 535-45; reh»g denied . 505 F.2d 

X3C4 (5th Clr ‘ 1974 )i lit™ C orp. of America v. Hall Chem. Co. . 

292 F. 2d 678, 683 (6th Cir. 1961). Thus, under a variety of legal 
settings, license fees have been used to calculate damages. 

While the government makes several arguments to support its 
notion that the license fees overstate the value of the software 
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w th. government, only on, merit, f urth . r ... 
percent (121) of IHSLAW, standard H cense f „ °"‘ 

veafe maintenance charge of the software. sln h "" 

court did not force the parties to enter into "" ' # t>i ‘ , ' k,rUPtC1 ' 

. ,, t lnto a contract and there 

is no dispute that tm qt ku ere 

t' cnac INSLAW never provided 

^tuviaea this service, the 

compensatory damage award should be reduced accordingly. By the 

court's calculation, twelve percent of the license fees .mounts to 

s 655,200. It is by that amount that the compensatory damages 
award should be reduced. 

Finally, the government asserts that INSLAW is not entitled 
to attorneys' fees. Section. 362 (h) is clear in its mandate that 
any individual injured by a willful violation of the automatic 
stay -shall recover actual damages, including costs and attorneys' 
fees. 11 U.S.C. S 362(h). The bankruptcy court made an award 
under the statutory authority of both S 362(h) and the "bad faith- 
exception to the American Rule pursuant to the Equal Access to 

Act, 28 U.S.C. S 2412(b). S^e Al yeska Pipeline Serv. Co. 
^ Wilderness Soc' X , 421 u.S. 240, 247 (1975, (under the American 
Rule, each party must pay its own fees). DOJ counters that 
S 362(h) does not apply for corporations and that its conduct does 
t meet the bad faith test. As discussed previously, a 
corporation can collect actual damages for the violation of the 

r:; - Of Virginia . 

. , 6 292 93) ( bankruptcy courts acting through 

ruptcy judge, may enforce th, sanctions of S 362(h) without 
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to reach the question ot whether the 
the bad faith exception of 28 u.s.c. s 
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CONCLUSION 


In conclusion, the courf h» a 

court has determined that the bankruptcy 

court orders of July 20, 1887 and January 25, 1888 regarding 

liability and damages against the United States for unlawfully 

violating the automatic stay provision of the bankruptcy code, 11 

U.s.c. s 362, by attempting to convert appellee's pending 

bankruptcy from a Chapter 11 reorganisation to a Chapter 7 

liquidation is AFFIRMED. The bankruptcy court's order of January 

35, 388s regarding liability of the United States for unlawfully 

violating the automatic stay provision of the bankruptcy code in 

phase I of the adversary proceeding (counts I, II and III) by 

exercising control over and proliferating the implementation of 

PROMIS 1, affirmed. The bankruptcy court's order of February 2, 

1988 regarding compensatory damage, in phase I of the adversary 

proceeding (counts I, II and III) is MODIFIED in accordance with 

this memorandum so a, to reduce the award by 8 655,200. Finally, 

the bankruptcy court's order regarding attorneys' fee, in 

adversary proceeding N o. 86-0069 i, aiso affirmed. 


Date: 


- ■ / /J. F 

WILLIAM h. BRYANT — 1 

SENIOR UNITED STATES DISTRICT JUDGE 
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STATEMENT OF TH 


E FACTS AND THE NATURE OF THE CASE 


INSLAW is a case-management software company founded 
and managed by William A. Hamilton and his wife Nancy. In an 
action brought in the United States Bankruptcy Court for the 
District of Columbia, INSLAW charged the Department with unlawful 
ly attempting to destroy INSLAW and take over its case management 
software. In that action, the Court found that Department 


officials "took, converted, stole" INSLAW's software through 
"trickery, fraud, and deceit." Inslaw, Inc, v. United States , Ch 
11 Case No. 85-00070, Adv. No. 86-0069, slip op. at 9 (Bankr. 
D.D.C. Sept. 28, 1987). After subsequent hearings, the Court 
awarded INSLAW $6.8 million in damages. Inslaw, Inc, v. United 
^_^_a_te_s, Ch . 11 Case No. 85 — 00070, Adv. No. 86 — 0069 , slip op. at 9 
(Bankr. D.D.C. Feb. 1, 1988). 


xhe Department appealed to this Court. This Court 
affirmed the Bankruptcy Court judgments, noting: 


Xt ls sufficient to state that after careful 
review of all of the volumes of transcripts of 
the hearings before the bankruptcy court, the 

anno ^ an 1,2 2° pages of brief s aXd supporting 
the Record *th all . other relevant documents in 
_ ® *f? ord ' there is convincing, perhaps 

bv ?ho 1 i n9 u SUpp0rt for the fin dings set forth 
by the bankruptcy court. 


ai ited States v. Inslaw. Inc ... Ch. 11 Case No. 85-00070, Adv. N 
86-0069. Slip op. at 37 (D.D.c. Nov. 22, 1989). The Court adde 

that eVe " C6e U " diSpUted compelled it to draw -the same 

conclusioh reached h y the bankruptcy court, the government acts 
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willfully and fraudulently to obtain property that it was not 
entitled to under the contract." Id. at 40. 

The Bankruptcy Court found that the Department's attempt 
to destroy INSLAW was manipulated by the Department's contract 
manager, a discharged INSLAW employee whose vindictiveness should 
have been curbed by his superiors. Later-discovered information 
points to an even uglier scheme in which friends of the then 
Attorney General sought to take advantage of their relationship 
with him in order to obtain a lucrative contract for the automa- 
tion of the Department's litigating activities. INSLAW's case- 
management software was essential to this scheme, and to acquire 
it the conspirators resorted to unscrupulous means, up to and 
including "trickery, fraud, and deceit." Inslaw, Inc, v. United 
States, slip op. at 9 (decided Sept. 28, 1987). INSLAW submitted 
evidence of this scheme to the Department in February, 1988 and 
supplied corroborative information, much of it obtained from 
present and former Department employees, in May, 1989. 

The Bankruptcy Court findings should in themselves have 
spurred the Department to take swift corrective action. it was 
foreseeable, however, that this would not only expose widely 
ramified criminal conduct on the part of Departmental employees 
but also make the Department liable for punitive and consequential 

, ages much larger than the $6.8 million already awarded. The 
less the Department knew of the facts i-h* 

rational • ° re easil y ifc could 

The De thS ~~ ^ -X *■**.. th... risks. 

■ enC dock an investigation, but it 
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might get away with a superficial one. Taking that chance, the 
Public Integrity Section of the Criminal Division initiated a 
cursory review of INSLAW's charges but made no serious attempt to 
determine their validity. 

Respondents have a duty both to enforce the criminal 
laws and to be fair to civil litigants. It is scarcely con- 
ceivable that they will challenge this proposition. In opposing 
INSLAW's petition, they will thus be forced to argue that when the 
Public Integrity Section closed its so-called "investigation," the 
Section was acting within tne scope of its discretion. -his 
argument can be supported only on one of two grounds: either (1) 

that the facts alleged in INSLAW's petition are not true or (2) 
that these facts do not add up to a showing of wrongdoing 
sufficient to compel a thorough investigation. Neither contention 
is sustainable. 

Respondents would be in a position to challenge the 
truth of INSLAW's allegations only if they had investigated them. 
At the very heart of INSLAW's petition, however, is the allegation 
that the Department has not made a serious effort to find out 
whether or not INSLAW's factual allegations are true. Cor- 
roborated as these allegations are by the testimony of the 
Department's own present and former employees, they will be 
difficult to overcome. For respondents to contend, on the other 
nand, that INSLAW's factual allegations are insufficient on their 
face to portray an abuse of discretion would trivialize both the 
BanKruptcy Court's findings of serious wrongdoing, which this 
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Court has affirmed, and the even more sinister malfeasance 
adumbrated by this petition and its attachments. 

Being unable either to discredit INSLAW's allegations or 
to diminish their impact, the Department may then fall back on the 
assertion that the adequacy of its investigations, whether for the 
purpose of criminal prosecution or of civil litigation, is 
unreviewable as a matter of law. But that, as we shall point out 
below, is a position that has no support in the relevant cases. 

The petition and its attachments lay out in detail the 
shortcomings of the Department's purported investigation. If the 
Department had done no more than match INSLAW's own investigative 
effort, it would have pursued the same leads that INSLAW pursued, 
identified the same individuals whom INSLAW interviewed, and 
obtained the same information that INSLAW obtained. The Depart- 
ment did not do any of these things. On the contrary, it wound up 
a superficial inquiry without contacting more than one of INSLAW's 
key witnesses, without following up any of the leads furnished to 
it by INSLAW, and without attempting to obtain the most obviously 
relevant documents and correspondence. Given these gross 
deficiencies , respondents cannot plausibly claim that they 
fulfilled either their duty to enforce the criminal laws or their 
duty of fairness in the conduct of civil litigation. 

INSLAW does not contend that the facts it has assembled 
are sufficient to prove a criminal conspiracy. it does contend, 
however, that these facts, coupled with the Bankruptcy Court’s 
-ndmgs, create an imperative need for a thorough, hardhitting, 
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and impartial investigation. Despite a great deal of time and 
expense devoted to developing a full explanation of the Depart- 
ment's malfeasance, INSLAW has not been able to pursue all the 
indicated leads, talk to all the available witnesses, or examine 
all the relevant documents. And even after the restraining order 
that prevented INSLAW from conducting discovery proceedings has 
oeen lifted, INSLAW still will not have means of obtaining 
critically important testimony anywhere near comparable to those 
at the command of the Department. 

Against this background, the Department's statement of 
July 18, 1989 that its investigation had been terminated "due to 
lack of evidence of criminality" cannot be accepted at face value. 
The termination is better explained on the basis that the 
Department felt trapped by a conflict of interest. At the time of 
the statement the Civil Division was resisting INSLAW's claims on 
grounds which, had they been thoroughly investigated by the 
Criminal Division, might well have been found to be lacking in 
merit. The Department 's duty to investigate the charges of a 
criminal conspiracy involving its own employees clashed with its 
interest in minimizing or defeating the civil damage claims 
against the Department. The Bankruptcy Court's findings and 
INSLAW’s allegations impugned the Department's integrity. They 
P--Ca.ec senior colleagues of the investigators themselves. 
Departmental pride was at stake. Rather than face the facts, it 

^s 6aSler t0 l00k for nationalizations such as 'the evidence did 
not add up to the conclusive proof of crime,' 'everybody does 
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Briefly stated, these ar P rh* „• 

INSLAW seeks from this Cou-t a -stances under which 

t a writ of mandamus directing 
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